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A process server hands you a Summons and Complaint.  You try to make sense of the Legalese and realize you (or your organization) have been sued.  Now what?  


1. DON’T PANIC.  Anyone who can pay the filing fee can file a lawsuit.  It does not mean the suit has merit.  The Clerk of the Court cannot reject a Complaint just because it appears to be groundless or ridiculous.

2. NOTE THE DEADLINE TO RESPOND.  The Summons will state you must file an Answer (or other responsive pleading) by a certain date.  Note that deadline on your calendar.


3. PUT A LITIGATION HOLD ON ALL DOCUMENTS AND EMAILS.  Immediately direct everyone in your organization to hold all paper and electronic documents that may be relevant, including emails.  Make sure you put that in writing or in an email so you can prove you did it.  

4. DESTROY NOTHING.  Destroying a relevant document creates a presumption that the contents of the document would have been unfavorable for you, and the judge may advise the jurors that they may draw an adverse inference from your destruction of the document.   Moreover, your own records may be critical to your defense of the lawsuit.


5. CALL YOUR LAWYER.  Call your lawyer and send him (or her) a complete set of all papers served on you.  Make sure the lawyer notes the deadline for filing a response.  If you do not have a lawyer, ask around and find one that appears qualified and you feel you can work with.  Do not try to represent yourself; you will be eaten alive.

6. BUILD A CHRONOLOGY.  Draft a chronological summary of all relevant events, with references to supporting documents and witnesses.  Your lawyer will find this extremely helpful.  This will save you money on legal fees because your lawyer will not have to start from scratch.


7. CONSIDER WHAT IS AT STAKE AND POSSIBLE SETTLEMENT.  How much money is at stake?  If the lawsuit seeks only $5,000 in damages, perhaps it makes sense to pay it rather than spend far more than that on litigation.  If you offer to settle, make sure to insist on a written settlement agreement.  The settlement agreement should state that you are not admitting fault, that the Plaintiff releases you from all claims that could have been brought, and that the terms of the settlement are confidential.

8. CONSIDER BANKRUPTCY.  If the case against you is strong and there is a risk of a large judgment against you, consider bankruptcy.  Filing bankruptcy generally puts a stop to the lawsuit and results in an order discharging your debts. You should prepare a detailed list of your assets, liabilities, income, and expenses.  Most trial lawyers are not bankruptcy specialists, so you will probably need to locate a lawyer that specializes in bankruptcy.


9. REVIEW YOUR ANSWER.  Your lawyer will draft a response to the lawsuit.  It may include a counterclaim against the plaintiff.  Insist on reviewing this before your lawyer files it.  You know the case better than your lawyer does, and a false or misleading statement in your initial response can severely damage your credibility with the judge or jury.


10. DON’T TRANSFER ASSETS.  Fearing that assets may be taken from you if the plaintiff prevails, it may be tempting to transfer assets out of your name.  Don’t do it.  This makes you look guilty and could subject you and the transferee to liability for a fraudulent transfer.


11. MEET WITH YOUR LAWYER TO ASSESS THE CASE AND CREATE A GAME PLAN.  Once your lawyer has a grasp on the facts of the case and has studied the applicable law, meet with your lawyer to assess the strength of the case against you.  Tell your lawyer to tell you the truth; if the case against you is strong, you need to know that.  


12. CONSIDER MEDIATION.  Discuss the possibility of voluntary mediation.  Mediation is non-binding.  Typically, each party agrees to pay one-half the cost of the mediation.  It can be helpful to have an unbiased mediator, preferably a lawyer, help you and your counsel assess the case against you.  If you can settle the case before you start incurring the legal fees incurred in the discovery process, you should do it.  Litigation is expensive.

13. ASK YOUR LAWYER ABOUT THE DISCOVERY PLAN.  Ask your lawyer to explain his discovery plan.  Discovery is the process by which you obtain information from the plaintiff, and includes requesting documents, submitting written questions the plaintiff must answer under oath, and deposing witnesses.  

14. REVIEW YOUR DISCOVERY RESPONSES.  The plaintiff may serve discovery requests on you.  Your lawyer will ask for your help in preparing responses, and you should provide it.  Again, you know the case better than your lawyer does, and helping your lawyer in this way will save you money.  Take the time to do it right.  Giving vague or evasive responses makes it appear you have no valid defense to the suit.  Giving detailed responses shows the plaintiff you are prepared.   Make sure you review all discovery responses line by line before your lawyer submits them to the plaintiff; a mistake in a discovery response will hurt your credibility with the judge or jury.


15. PREPARE FOR YOUR DEPOSITION.  The plaintiff may want to depose you.  A deposition is a process in which the opposing lawyer can ask you questions under oath.  Make sure you meet with your lawyer before the deposition so you are fully prepared.


16. PREPARE FOR TRIAL.  Cooperate with your lawyer to help him prepare for trial.  Ask your lawyer to identify each witness he intends to call, the questions he intends to ask that witness, and the exhibits he intends to offer.  You should provide suggested questions for all witnesses (friendly or otherwise) to your lawyer as well as any background information about a witness that might be useful.  Warn your lawyer about any areas of questioning he may want to try to avoid.

17. BE HONEST WITH YOUR LAWYER.  Do not withhold information from your lawyer because you believe you can hide it from the other side or that it makes you look bad.  You are paying your lawyer hundreds of dollars an hour to help you, and almost everything you tell your lawyer is covered by the attorney/client privilege.  Be straight with your lawyer.


18. APPEALS.  Every experienced lawyer has lost a case he thought he would win and won a case he thought he would lose.  If you lose, you will want to know your appeal rights. Generally, there is a deadline to file an appeal.  Make sure you know the deadline.  Most appeals are unsuccessful.  Discuss it with your lawyer and seek a second opinion before you commit to an appeal.  If the judgment against you is large, consider bankruptcy to discharge it.  (See Item 8 above).

19. DON’T BLAME THE LAWYER IF YOU LOSE.  Judges and juries are unpredictable.  No lawyer likes to lose, and in most cases, your lawyer does the best he can within the confines of your budget.  


20. DEBRIEF.  Win or lose, it is important to consider whether you could have done anything to avoid the dispute in the first place.  Many business lawsuits arise because of poorly drafted documents or poor record keeping.  Ask yourself what you can do to prevent similar disputes from arising in the future.  Can a document be re-written to provide you with greater legal protection in the future?

21. LIFE GOES ON.  Even if you lose, you are still alive.  You still have a family and friends.  The sun still rises each day.  Try to learn from the experience and move on.  Rent a movie.  One of my favorites is Mister Roberts starring Henry Fonda.
