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No matter where you travel striking another person is a crime.  If the blow is not fatal, the authorities may charge you with battery.  If death results, you may face charges of manslaughter or even murder.  Still, there are times when striking another is legally justified.  The most obvious example involves self-defense.

The use of force in self-defense is recognized in legal systems around the world and has been for thousands of years.  There are three reasons for this.  First, the law recognizes self-preservation is a basic human instinct.  Second, we view one who launches an unprovoked attack as morally culpable and therefore deserving of little legal protection.  Finally, we believe -- or at least hope -- that permitting the use of force in self-defense discourages aggression.


The Elements of Self-Defense

Though the rules vary slightly from state to state, a valid claim of self-defense generally requires proof of four elements.  First, one acting in self-defense must believe another person intends to use unlawful force against him.  Second, that belief must be reasonable.  Third, the threat must be imminent.  Fourth, the amount of force used must be proportional to the threat.  Let's examine each element more closely.

The first element is a belief that another intends to use unlawful force against you.  Suppose, as you depart your home one morning, a neighbor shouts, "Your mother wears army boots."  Has the first element been established?  No.  There was no threat or use of force.  A verbal attack, by itself, never justifies a physical response.  Even when physical force is employed, the force must be unlawful in order to give rise to a legitimate claim of self-defense.  A police officer arresting a suspect may use reasonable force; because the officer is not using unlawful force, the suspect who resists or fights back may not claim self-defense.

If you believe another person is using or intends to use unlawful force against you, the second element of the defense requires that your belief be reasonable.  Suppose you slip in a parking lot.  A bystander approaches and extends his hand to help you up.  You yell, "Back off!" and kick him in the groin.  Do you have a valid claim of self-defense?  No.  Though you may have believed the bystander intended to use unlawful force against you, most people would agree your belief was not reasonable.  The second element has not been established.

The third element of the defense is that the threat be imminent.  Picture yourself walking along a street in Manhattan.  As you pass the towering skyscrapers, a man high above sticks his head out a window, looks down at you and yells, "If you're here at this time next week, I'm going to tear you from limb to limb."  You believe this man intends to use force against you, and your belief is reasonable.  If you take an elevator to his office and attack him, do you have a valid claim of self-defense?  No.  The threat was not imminent.  

The final requirement for a valid claim of self-defense is that the amount of force used be proportional to the threat.  That is, one claiming self-defense may use only the degree of force reasonably necessary to defend himself.  For example, if attacked by a small child, an adult would not be justified in punching the child; a child can be subdued with a lesser amount of force.


The Duty to Retreat

In some states, a person claiming self-defense must establish a fifth element.  In those jurisdictions, one claiming self-defense must also show that he was unable to retreat to safety without employing force; however this "duty to retreat" generally exists, if at all, only as a prerequisite to the use of deadly force.  Therefore, to understand when a duty to retreat may exist, you must understand the difference between 'force' and 'deadly force.'  The legal definition may vary from state to state, but one common definition defines 'deadly force' as "force which is intended to cause death, which is likely to cause death, and which does, in fact, cause death."  Some states impose a duty to retreat before one under attack may employ deadly force.  The imposition of this duty results from the belief that the law should not sanction the taking of another's life unless absolutely necessary.  

Let's consider some hypotheticals.  If you walk out your front door and are immediately attacked by two grown men with knives, it seems clear that you would be justified in using deadly force.  You would be in imminent danger of serious injury or death, and no lesser amount of force would stop the attack.  You would not be under a duty to retreat because there would be no possibility of retreating safely.  

Now change the example slightly.  You exit your front door and see two men walking toward you, both brandishing knives, but both one hundred yards away.  You can safely lock yourself behind a sturdy door and dial 911.  If you choose instead to engage and kill them, you may not be able to mount a successful claim of self-defense, at least in those states which impose a duty to retreat.  To further complicate matters, whether a duty to retreat exists may depend on where you are at the time of the attack.  Even in states which impose a duty to retreat before employing deadly force, there may be an exception if you are attacked in your home.  A number of states have enacted 'make my day' laws which allow a person at home to use deadly force against an intruder even if there is no imminent danger of serious injury or death.


Defense of Another


Most martial artists began their study to learn self-defense, but the ethical martial artist assumes an obligation to protect those who cannot protect themselves.  Closely related to the concept of self-defense is a legal doctrine known as defense of another.  It may be difficult to believe, but defense of another was not always recognized as a legal excuse for using force.  Even when it gained acceptance, it was initially limited to defense of family members; the law permitted the use of force to defend relatives, but would not sanction the use of force to defend strangers.

Today, defense of another -- even strangers -- is recognized in all jurisdictions.  Generally, the elements of this defense are similar to the elements of self-defense.  The person using force in defense of another must show (1) that he believed another person intended to use unlawful force against a third party; (2) that his belief was reasonable; (3) that the threat to the third person was imminent; and (4) that the amount of force used in defense of the third party was proportional to the threat.  


Defense of Property

You look out your window late one night to find your neighbor's errant twelve-year-old son about to pour sugar into the gas tank of your new car.  You run outside, grab the lad by the arm, and walk him home where you have a long talk with his parents.  Is this a valid case of using force in self-defense?  No, but it is a valid case of using force in defense of property.  In most states, a person may use force to protect property or to prevent a trespass.

Change the situation.  Instead of a young boy, the prankster is a full-grown man.  Without giving him a chance to depart or surrender, you engage and kill him.  Is this a valid case of defense of property?  No.  Generally, a person may not employ deadly force to protect property; life is more important than property.  There is one exception to this rule; many states permit the use of deadly force to prevent arson.



Myths of Self-Defense

"He punched me first, so I hit him back.  It was self-defense."  As a prosecutor and a judge I heard that almost daily, particularly from teenagers and young men, but I rarely bought it.  Why?  Because self-defense is not a defense when people enter into a fight by mutual agreement.  

Imagine two young men at a suburban mall, exchanging words and puffing out their chests.  Insults fly back and forth as they raise their fists and begin to circle each other.  In this situation, does it really matter who connects first?  Both men could have walked away from the situation.  By their conduct, they agreed to fight; consequently, the law will not permit either one to claim self-defense.  At the very least, both are guilty of disorderly conduct.

Change the situation slightly.  As two men walk past each other at the mall, one accidentally bumps the other.  "Hey," the second man says as he gives the first a hard push, "watch where you're going."  The first man swings at the second, but misses.  The second lands a solid blow to first man's head and is later charged with battery.  Can the second man claim self-defense?  No.  The second man was the initial aggressor and the law will not permit him to invoke the doctrine of self-defense.

Let's change the example one more time.  After the second man pushes the first and says, "Watch where you're going," the second man walks away.  The man who bumped him now follows and makes clear that he's going to attack.  Seeing rage in the first man's eyes,  the second man backs away, raises his hands as if to surrender, and says, "I'm sorry, I shouldn't have done that.  I don't want to fight."  The first man rushes at him, but the second man is quicker and lands a straight right, breaking the first man's jaw.  Does the second man have a valid claim of self-defense?  Yes, at least as to his breaking of the first man's jaw.  One who is the initial aggressor may rely on self-defense if (1) he withdrew from the encounter; (2) he effectively communicated that withdrawal to the other party; and (3) the other party nevertheless continued to use or threaten to use force.


CONCLUSION

That's the law of self-defense in a nutshell.  Obviously, one facing an attack will seldom have time to stop and analyze the legality of his planned response, but as serious martial artists we should all be aware of these issues.  Familiarity with these principles may prevent a costly mistake.
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